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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9734. 


THE WARNER & SWASEY COMPANY, Appellant, 


v. 

BOARD OF DIRECTORS, RECONSTRUCTION 
FINANCE CORPORATION, AppelleeS 


Petition to Review Order of The Tax Court of the 

United States. 


BRIEF OF APPELLANT. 


STATEMENT OF JURISDICTION. 

The proceeding from which this appeal is taken was orig¬ 
inated by the Appellant by petition filed with The Tax 
Court of the United States on November 21, 1946, under 
Subsection (e)(2) of the Renegotiation Act (U.S.C.A., Title 
50, Appendix, § 1191). That petition, which raises sub¬ 
stantial questions of statutory construction and constitu¬ 
tionality, asked for redetermination by the Tax Court of 

*As stated in the introductory paragraph of the Petition for Review, this 
case was ordered by the Tax Court to be styled as above set forth, but was 
originally styled, “The Warner & Swasey Company, Petitioner, vs. Recon¬ 
struction Finance Corporation et al., Respondents”, and does in fact involve 
several parties appellee, as hereinafter set forth. 
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alleged excess profits of the petitioner under the Renego¬ 
tiation Act, with respect to its fiscal year ended December 
31, 1942, the original determination thereof having been 
made on August 26, 1946 by the RFC Price Adjustment 
Board, an agency to which Reconstruction Finance Corpo¬ 
ration and its board of directors purported to delegate such 
power. 

On April 3, 1947, all of the respondents in that proceed¬ 
ing, except the Board of Directors, Reconstruction Finance 
Corporation, filed a motion in the Tax Court to dismiss the 
petition as to them; respondent Board of Directors, Recon¬ 
struction Finance Corporation moved to correct the caption 
of the petition correspondingly. After hearing, the Tax 
Court granted these motions by order dated August 18, 
1947. This being a final decision as to the respondents so 
dismissed, the petitioner within 90 days, on November 13, 
1947, filed with the Tax Court its Petition for Review by 
this Court of said decision of the Tax Court, pursuant to 
Sections 1141 and 1142 of the Internal Revenue Code. 

The Petition for Review was filed with this court, rather 
than a Circuit Court of Appeals, pursuant to Section 1141 
(b)(1) of the Internal Revenue Code, for the reason that 
no return of tax is involved in the principal proceeding. 

i STATEMENT OF CASE. 

This appeal, which involves no issues of fact, arises as a 
consequence of the following events: 

As respondents in the proceeding in the Tax Court the 
petitioner named: 

Reconstruction Finance Corporation; 

Board of Directors, Reconstruction Finance Corpora¬ 
tion; 

R. F. C. Price Adjustment Board; and 

! George E. Allen, Henry T. Bodman, Harvey J. Gunder¬ 
son, Charles S. Henderson and Henry A. Mulligan, 
members of the Board of Directors, Reconstruction 

i Finance Corporation and of the R. F. C. Price Ad¬ 
justment Board. 
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At the hearing of the motions filed by the respondents on 
April 3,1947, previously referred to, the petitioner opposed 
the motions of the respondents and itself made an oral mo¬ 
tion that the Tax Court defer its ruling on the respondents’ 
motions until the time of decision of the case on the merits. 

By its order dated at 'Washington, D. C. on August 18, 
1947, the Tax Court of the United States granted the mo¬ 
tions to dismiss the proceeding as to all respondents except 
the Board of Directors, Reconstruction Finance Corpora¬ 
tion, and to revise the caption of the proceeding as herein¬ 
above set forth. It is this decision of the Tax Court, final 
as to the respondents so dismissed, which the Appellant 
(petitioner below) hereby seeks to review. 

STATUTES INVOLVED. 

Renegotiation Act —Act of April 28, 1942, c. 247, Title IV, 
sec. 403, 56 Stat. 245, as amended by Act of Oct. 21, 
1942, c. 619, Title VIII, sec. 801 (a-c), 56 Stat. 982; Act 
of July 1, 1943, c. 185, sec. 1, 57 Stat. 348; Act of July 
14, 1943, c. 239, secs. 1-4, 57 Stat. 564; Act of Feb. 25, 
1944, c. 63, Title VII, sec. 701(b), 58 Stat. 78; (U. S. 
Code Ann. Title 50, Appendix, sec. 1191): 

“(a) Definitions. 

“For the purposes of this section— 

* * * 

“(2) * * • and in the case of Defense Plant Corpo¬ 
ration * * * , the term ‘Secretary’ means the board 
of directors of the appropriate corporation. • # • 

“(e) Petition for redetermination * * * 

“(1) Any contractor or subcontractor aggrieved by 
an order of the Board * # * may * # # file a petition 
with The Tax Court of the United States for a rede¬ 
termination thereof. Upon such filing such court shall 
have exclusive jurisdiction, by order, to finally deter¬ 
mine the amount, if any, of such excessive profits re¬ 
ceived or accrued by the contractor or subcontractor, 
and such determination shall not be reviewed or rede¬ 
termined by any court or agency. # # * 
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“(2) Anv contractor or subcontractor * * * ag¬ 
grieved by a determination of the Secretary made on 
or after the date of enactment of the Revenue Act of 
1943, with respect to any such fiscal year [i.e., ending 
before July 1, 1943], as to the existence of excessive 
profits, which is not embodied in an agreeement with 
the contractor or subcontractor, may, within ninety 
days (not counting Sunday or a legal holiday in the 
District of Columbia as the last day) file a petition 
with The Tax Court of the United States for a rede¬ 
termination thereof. Upon such filing such court shall 
have such jurisdiction, powers, and duties, and the 
proceedings shall be subject to the same provisions, 
as in the case of a petition filed with the court under 
paragraph (1), * * * .” 

Act of June 30, 1945, c. 215, sec. 1, 59 Stat. 310, n. 15 U.S. 
C.A. 606(b): 

“Notwithstanding any other provision of law, all 
functions, powers, duties, and authority of the corpo¬ 
rations hereinafter designated, are hereby transferred, 
together with all their documents, books of account, 
records, assets, and liabilities of every kind and nature, 
to Reconstruction Finance Corporation and shall be 
performed, exercised, and administered by that Cor¬ 
poration in the same manner and to the same extent 
and effect as if originally vested in Reconstruction 
Finance Corporation, and the designated corporations 
are hereby dissolved: Defense Plant Corporation * • .” 

Internal Revenue Code, Section 1141: 

“(a) Jurisdiction. —The Circuit Court of Appeals 
and the United States Court of Appeals for the Dis¬ 
trict of Columbia shall have exclusive jurisdiction to 
review the decisions of the Board * # * . 

“(b) Venue.— (1) In General. — • • • such decis¬ 
ions may be reviewed by the Circuit Court of Appeals 
for the circuit in which is located the collector’s office 
to which was made the return of the tax in respect of 
which the liability arises or, if no return was made, 

1 then by the United States Court of Appeals for the 
District of Columbia.” 


• • 
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Id., Section 1142: 

“The decision of the Board * * * may be reviewed 
by a Circuit Court of Appeals, or the United States 
Court of Appeals for the District of Columbia, as pro¬ 
vided in section 1141, if a petition for such review is 
filed by either the Commissioner or the taxpayer within 
three months after the decision is rendered * * * 

Id., Section 1100: 

“The Board of Tax Appeals (hereinafter referred 
to as the ‘Board’) * * * shall be known as The Tax 
Court of the United States * * # 

STATEMENT OF POINTS. 

The following are the errors which the Appellant claims 
were made by The Tax Court of the United States in its 
decision and order dated August 18, 1947, herein sought to 
be reviewed: 

1. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondent Reconstruction Finance Cor¬ 
poration. 

2. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondent R. F. C. Price Adjustment 
Board. 

3. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondents George E. Allen, Henry T. 
Bodman, Harvey J. Gunderson, Charles B. Henderson 
and Henry A. Mulligan, members of the Board of Di¬ 
rectors, Reconstruction Finance Corporation and of the 
R. F. C. Price Adjustment Board, and as to each of 
said Respondents. 

4. The Tax Court erred in granting the motion of the 
above-mentioned Respondents to dismiss the proceed¬ 
ing as to them. 

5. The Tax Court erred in granting the motion of Board 
of Directors, Reconstruction Finance Corporation, to 
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amend the caption of the proceeding to read as herein¬ 
above first set forth. 

6i The Tax Court erred in failing to grant the Petition¬ 
er’s motion, made orally at the time of hearing the 
Respondent’s motion on May 7, 1947, to defer ruling 
upon the motion of Respondents to dismiss as aforesaid 
until the time of decision of the case on the merits. 

SUMMARY OF ARGUMENT. 

The relevant enactments fail to establish clearly who is 
or are the proper parties respondent in the renegotiation 
proceeding before the Tax Court. The Appellant urges 
only its necessity to have some authoritative determination 
of this question, and suggests that Reconstruction Finance 
Corporation is the proper party, both as a matter of statu¬ 
tory construction and as a matter of practical administra¬ 
tion. 

ARGUMENT. 

The Renegotiation Act does not clearly establish who 
shall be the party or parties respondent in a Tax Court 
proceeding such as this one under subsection (e)(2) of the 
statute. 

In tax cases before the Tax Court, to which the rules and 
practice of the Tax Court are adapted, the party respon¬ 
dent is, of course, the Commissioner of Internal Revenue. 
In renegotiation cases the Tax Court has provided, in Rule 
64-11, that in proceedings before the Tax Court initiated 
under Section (e)(2) of the Renegotiation Act, “the Secre¬ 
tary” as referred to in that statute shall be shown as the 
party respondent before the Tax Court. The question re¬ 
mains, who is (or are) the “Secretary” under the relevant 
enactments? The answer to this question will determine 
this appeal. 

Subsection (e)(2) of the Renegotiation Act, under which 
the principal proceeding here is pending in the Tax Court, 
provides a remedy in the case of grievance resulting from 
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a determination made by the “Secretary”. This latter 
term is defined in subsection (a)(2) of the Renegotiation 
Act as being, “in the case of Defense Plant Corporation”, 
“the board of directors of the * * * corporation”. 

However, prior to the determination complained of in the 
principal proceeding here, the functions, powers, duties and 
authority of Defense Plant Corporation were transferred 
to Reconstruction Finance Corporation by the Act of June 
30,1945, the text of which has been set forth above at page 
4. Moreover, by such Act of Congress Defense Plant Cor¬ 
poration was dissolved. Accordingly, it is clear that neither 
Defense Plant Corporation nor its Board of Directors any 
longer has power or existence sufficient to act under the 
Renegotiation Act. 

This raised the question of to whom the powers of the 
Board of Directors of Defense Plant Corporation, as “Sec¬ 
retary” under subsection (a)(2) of the Renegotiation Act, 
were transferred by the blanket provisions of the Act of 
June 30, 1945. The Act failed to make clear who should 
succeed to the Board of Directors of Defense Plant Corpo¬ 
ration, as the “Secretary” who is expressly given statu¬ 
tory authority under the Renegotiation Act. It transferred 
the functions, powers, duties and authority of Defense Plant 
Corporation, but specified nothing as to the functions and 
powers of its Board of Directors as such, and the transferee 
was Reconstruction Finance Corporation, without any men¬ 
tion of its Board of Directors as such. 

Faced with this situation, the Appellant took the only 
course which appeared to offer substantial protection of its 
interest and named as parties respondent in the Tax Court 
proceeding: Reconstruction Finance Corporation; its 
Board of Directors; its so-called Price Adjustment Board 
(which had made the determination complained of); and 
all of the individual members of the Boards. 

Obviously, Reconstruction Finance Corporation, as trans¬ 
feree under the Act of June 30, 1945, was a possible proper 
party. Its Board of Directors, by analogy to Defense Plant 
Corporation’s Board, was another. 
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It seems possible that a corporate board of directors 
would not be considered a legal entity to the extent of hav¬ 
ing capacity to be sued as such in the absence of some spe¬ 
cial statutory or other provision giving it a legal person¬ 
ality, but, instead, that it might be necessary to make par¬ 
ties the individuals constituting the board. 

Here, the Board of Directors of Reconstruction Finance 
Corporation is nowhere expressly given the status of a legal 
entity capable as such of being a party to an action or pro¬ 
ceeding. The Board of Directors of Defense Plant Corpo¬ 
ration might have had such status under subsection (a)(2) 
of the Renegotiation Act, but that status is not transferred 
specifically through the general language of the Act of June 
30, 1945 to the Board of Directors of Reconstruction Fi¬ 
nance Corporation. 

The R. F. C. Price Adjustment Board, which actually 
made the determination complained of, and its members 
were possible parties. 

As a result of the Tax Court’s order granting the re¬ 
spondent’s motion not only is the appellant faced with the 
dismissal of most of the parties respondent which it had 
felt it necessary to name originally, but also the one party 
respondent who was left in the case by the Tax Court is a 
party whose capacity even to be made a party respondent 
in the first instance was questionable. 

At the hearing before the Tax Court on the motion to 
dismiss, the Appellant urged, by oral motion, that a deci¬ 
sion on this question be deferred until hearing on the mer¬ 
its, so as to avoid the necessity of taking this appeal. How¬ 
ever, the motion to dismiss was granted, leaving as the sole 
party respondent the Board of Directors, Reconstruction 
Finance Corporation. Counsel have searched in vain for 
decisions or other authorities which would give substantial 
assurance that the petitioner could safely leave the case in 
the form resulting from the Tax Court’s decision of August 
18, 1947. It was only with reluctance that this appeal was 
taken at an interim stage of the whole case, but there ap¬ 
peared to be no prudent alternative because it seemed quite 
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probable that the Tax Court’s decision was a final order 
as to the parties dismissed. Hill v. Railroad Company, 140 
U.S. 52, 11 S.C.R. 690 (1891). If no appeal had been filed 
at this time and it were later determined that the sole party 
remaining was not a proper party, then it might be too late 
to join the proper parties. In this connection we again 
refer to the fact that the petition before the Tax Court 
raises substantial questions of statutory construction and 
constitutionality. 

Obviously, our interest in this appeal is to obtain a decis¬ 
ion which will insure the validity of the main proceeding in 
the Tax Court. The lack of both precedent and authori¬ 
tative analogy makes it difficult for us to advocate with 
assurance any particular point of view. However, it seems 
to us that the most logical and practical conclusion is that 
Reconstruction Finance Corporation as such is vested with 
the powers, duties and authority formerly vested in the 
board of directors of Defense Plant Corporation. The Act 
of June 30, 1945 obviously was designed to transfer all of 
the functions of Defense Plant Corporation and of its board 
of directors to some other entity because that corporation 
(including its board) was dissolved. Those functions were 
transferred to Reconstruction Finance Corporation—not to 
its Board of Directors, nor to the individuals making up 
that board, nor to the R. F. C. Price Adjustment Board. 
Reconstruction Finance Corporation is unquestionably a 
legal entity capable of being a party and capable of taking 
any action necessary under the Renegotiation Act. 

An authoritative holding to that effect would be entirely 
satisfactory to the petitioner, whose only interest in the 
present proceeding is to assure itself of obtaining ulti- 
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mately a valid determination of its principal case, on the 
merits of the questions raised in and by its petition. 

Respectfully submitted, 

Luther Day, 

Roger P. Brennan, 

Warren S. Ege, 

Sturgis Warner, 

Attorneys for Appellant, 

i Warner & Swasey Company. 

Jones, Day, Cockley & Reavis, 

1759 Lmion Commerce Building, 

Cleveland 14, Ohio, 

Of Counsel for Appellant. 

January 29, 1948. ! 
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Excerpt from Petition to the Tax Court of the United States. 

4 THE TAX COURT OF THE UNITED STATES 

Docket No. 622-R. 

The Warner & Swasey Company, Petitioner , 


v. 

Reconstruction Finance Corporation, Board of Directors 
of Reconstruction Finance Corporation, RFC Price 
Adjustment Board, 

and 

George E. Allen, Henry T. Bodman, Harvey J. Gunder¬ 
son, Charles B. Henderson and Henry A. Mulligan, 
Members of the Board of Directors of Reconstruc- 
i tion Finance Corporation and of the RFC Price Ad¬ 
justment Board, Respondents. 

PETITION. 

The Warner & Swasey Company for its petition herein, 
respectfully alleges: 

I. Jurisdiction. 

1. Petitioner is a corporation duly organized and exist¬ 
ing under the laws of the State of Ohio with its principal 
office and place of business located at 5701 Carnegie Ave¬ 
nue, Cleveland, Ohio. 

2. Respondent Reconstruction Finance Corporation is a 
body corporate created by the “Reconstruction Finance 

! Corporation Act” (47 Stat. 5). Said Respondent is 
5 the successor, pursuant to a joint resolution of Con¬ 
gress approved June 30, 1945 (Public 109, 79th Con¬ 
gress, First Session) to the functions, power, duties and 
authority of Defense Plant Corporation, Defense Supplies 
Corporation, Metals Reserve Company and Rubber Reserve 
Company, all of which were before June 30, 1945 subsidi¬ 
aries of Reconstruction Finance Corporation. Respondent 
Reconstruction Finance Corporation and its Board of Di- 
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rectors purport to be charged with the duty of administer¬ 
ing— 

Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942 (Public 528, 77th Congress), ap¬ 
proved April 28, 1942, 56 Stat. 226, 245, as amended by 

Section 801 of the Revenue Act of 1942 (Public 753, 77th 
Congress), approved October 21, 1942, 56 Stat. 79S, 982, as 
further amended by 

Section 1 of the Military Appropriation Act, 1944 (Pub¬ 
lic 108, 78th Congress), approved July 1, 1943, 57 Stat. 347, 
348, as further amended by 

Public 149, 79th Congress, approved July 14, 1943, 57 
Stat. 564, as further amended by 

Section 701(b) of the Revenue Act of 1943 (Public 235, 
78th Congress), enacted February 25,1944, 58 Stat. 78, 

said statute and amendments thereto being hereinafter re¬ 
ferred to as the “Renegotiation Act” (50 USCA 1191). 
Respondent RFC Price Adjustment Board is an agency to 
which Respondent Reconstruction Finance Corporation and 
its Board of Directors have purported to delegate certain 
of their claimed authority under the Renegotiation Act. 
Each of the individual respondents is a member of the 
Board of Directors of Reconstruction Finance Cor- 
6 poration and of the RFC Price Adjustment Board, 
and together they constitute the entire membership 
thereof. Petitioner is informed and believes, and therefore 
avers, that said individual Respondents are residents of 
Washington, D. C. 

3. On August 26,1946, the RFC Price Adjustment Board, 
purporting to act under authority of the Renegotiation Act, 
made and entered a unilateral determination and order that 
$5,497,833 of the profits realized by Petitioner during its 
fiscal year ended December 31, 1942, under contracts with 
one or more former subsidiaries of Reconstruction Finance 
Corporation and subcontracts under other contracts with 
such former subsidiaries represented excessive profits. 
Said order further provided that the Treasurer of said 
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RFC} Price Adjustment Board should forthwith make writ¬ 
ten demand upon Petitioner for the payment within 15 days 
of the amount claimed to represent the difference between 
said $5,497,833 and the tax credit provided for in Section 
3806 of the Internal Revenue Code. By letter dated August 
26,1946, the Treasurer of the RFC Price Adjustment Board 
mad^ demand upon Petitioner for payment of $1,033,343.75 
and in said letter asserted that interest at the rate of 6% 
per annum would become payable from and after a date 
fifteen days from the date of said letter of demand. A copy 
of said determination and order is appended hereto as Ex¬ 
hibit A and a copy of said letter of demand by the Treas¬ 
urer of the RFC Price Adjustment Board is appended here¬ 
to as Exhibit B. 

4. Petitioner is aggrieved by the aforesaid determination 
and order of the RFC Price Adjustment Board; and this 
petition is filed under and pursuant to Subsection (e)(2) 
of the Renegotiation Act. 

7 II. Amount in Controversy. 

5. The amount of excessive profits determined by the 
RFC Price Adjustment Board (hereinafter called the 
“Board”) is $5,497,833 before application of the tax credit 
pursuant to Section 3806 of the Internal Revenue Code. 
The unilateral determination of the Board was for the fiscal 
year ended December 31,1942 (hereinafter called the “fiscal 
year”). The entire amount of said determination is in con¬ 
troversy. Said determination was not made on the basis 
of a specific contract or specific contracts. 

III. Assignments of Error. 

6. The determination of excessive profits, set forth in 
said determination and order of the Board, is based upon 
the following errors: 

(a) The Board erred in treating as subject to renegotiation 
for the fiscal year “contracts to which the Contractor 
[i.e., the Petitioner] and one or more of the following 
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former subsidiaries of Reconstruction Finance Corpo¬ 
ration, namely, Defense Plant Corporation, Defense 
Supplies Corporation, Metals Reserve Company and 
Rubber Reserve Company are parties, and * ‘ * sub¬ 
contracts entered into by the Contractor under con¬ 
tracts to which other contractors and one or more of 
these subsidiaries are parties.” 

(b) The Board erred in treating as subject to renegotiation 
for the fiscal year amounts accrued by Petitioner upon 
sales made by it pursuant to contracts with Defense 

Plant Corporation and pursuant to subcontracts un- 

S der contracts between Defense Plant Corporation 
and other contractors which were— 

(i) made, fully performed and completely paid for 
prior to July 1, 1943 (the date of the amendment 
to the Renegotiation Act which first purported to 
make contracts with Defense Plant Corporation 
and subcontracts thereunder renegotiable); or 

(ii) made and partly or fully performed, but not paid 
for prior to July 1, 1943. 

(c) The Renegotiation Act, as construed and applied retro¬ 
spectively to Petitioner by the Board so as to authorize 
the renegotiation of Petitioner’s contracts with De¬ 
fense Plant Corporation and subcontracts under con¬ 
tracts between Defense Plant Corporation and other 
contractors, which contracts and subcontracts were 
either made, fully performed and completely paid for 
prior to July 1,1943, or w^ere made and partly or fully 
performed, but not paid for, before July 1, 1943, is 
unconstitutional and void in that it— 

(i) Deprives Petitioner of its property without due 
process of law and takes Petitioner’s private prop¬ 
erty for public use without just compensation in 
violation of the Fifth Amendment of the Constitu¬ 
tion of the United States; 
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(ii) Constitutes a delegation of judicial power to the 
Reconstruction Finance Corporation, its Board of 
Directors, the Board and the Tax Court of the 

9 United States otherwise than as duly ordained and 
, established inferior courts in violation of Article 

III, Section 1 of the Constitution of the United 
States; 

(iii) Operates to repudiate the debts and obligations of 
the United States in violation of Section 4 of the 
Fourteenth Amendment of the Constitution of the 
United States; and 

(iv) Denies Petitioner the right to trial by jury in vio¬ 
lation of the Seventh Amendment of the Constitu¬ 
tion of the United States. 

(d) The Renegotiation Act to the extent that it purports to 
confer authority to renegotiate any of Petitioner’s con¬ 
tracts or subcontracts for the fiscal year is violative of 
the Constitution of the United States and void in that 
it— 

(i) Is beyond any power delegated to the United States 
and is therefore violative of the Tenth Amendment 
of the Constitution of the United States; 

(ii) Constitutes an invalid delegation of legislative 
power to the Board and to the Tax Court of the 

i United States in violation of Article I, Sections 1 
and 8 of the Constitution of the United States in 
that it does not provide any standards for the de¬ 
termination of excessive profits; 

(iii) Takes property without due process of lawr for 
public use without just compensation in violation 

10 of the Fifth Amendment of the Constitution of the 
United States; 

(iv) Forbids full recourse to the courts of the United 
States in violation of Article III, Sections 1 and 2 
of the Constitution of the United States. 




(e) As construed and applied by the Board to the Peti¬ 
tioner, the Renegotiation Act takes Petitioner’s prop¬ 
erty without due process of law and takes Petitioner’s 
private property for public use without just compen¬ 
sation in violation of the Fifth Amendment of the Con¬ 
stitution of the United States, in that the amount de¬ 
termined by the Board as Petitioner’s excessive profits 
is arbitrary and unreasonable. 

(f) As construed and applied by the Board to Petitioner, 
the Renegotiation Act is in violation of the Fifth 
Amendment of the Constitution of the United States 
in that it does not provide for a legal hearing after 
notice and with the right to cross examine witnesses; 
in that it does not provide for a fair hearing because 
the executive agency designated to act, directly or in¬ 
directly, made the contracts involved with the Peti¬ 
tioner and therefore could not be unprejudiced; in that 
the Board did not make a finding of facts upon which 
its determination was based; and in that the Board 
considered data without disclosing to Petitioner the 
character of such data and without affording Petitioner 
an opportunity to cross examine with respect thereto 
or to rebut the same. 

11 (g) The Board erred in determining that Petitioner 

realized $5,497,833 of excessive profits from con¬ 
tracts with one or more of the former subsidiaries of 
Reconstruction Finance Corporation and subcontracts 
thereunder for the fiscal year, whereas Petitioner real¬ 
ized no excessive profits from such contracts and sub¬ 
contracts. 

*-••••••••• 

[Additional Assignments of Error, Statement of Facts 
and Prayer for Relief, contained in the Petition, are here 
omitted.] 
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29 EXHIBIT A. 

RFC Price Adjustment Board. 
DETERMINATION OF EXCESSIVE PROFITS. 

Whereas, The Warner & Swasey Company, a corpora¬ 
tion, of Cleveland, Ohio (hereinafter referred to as “the 
Contractor”), has heretofore entered into certain contracts 
or subcontracts, or both (hereinafter collectively referred 
to as “said contracts and subcontracts”), which are sub¬ 
ject to renegotiation pursuant to Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942, 
as last amended July 14, 1943, and as affected by Title VII 
of the Revenue Act of 1943 so far as applicable (such Sec¬ 
tion 403 as so amended and affected being herein called 
“Section 403”), and which are respectively classified as 
(a) contracts to which the Contractor and one or more of 
the following former subsidiaries of Reconstruction Fi¬ 
nance Corporation, namely, Defense Plant Corporation, 
Defense Supplies Corporation, Metals Reserve Company 
and Rubber Reserve Company are parties, and (b) sub¬ 
contracts entered into by the Contractor under contracts 
to which other contractors and one or more of those sub¬ 
sidiaries are parties; and 

Whereas, The Boards of Directors of such subsidiaries 
of Reconstruction Finance Corporation have, by appropri¬ 
ate authority, hitherto respectively delegated (under sub¬ 
section (f) of Section 403) to the RFC Price Adjustment 
Board (herein sometimes called the “Board”) all of the 
power, authority and discretion vested in them under Sec¬ 
tion 403; and 

Whereas, Reconstruction Finance Corporation, as suc¬ 
cessor under Joint Resolution of the Congress ap- 

30 proved June 30,1945 to the functions, powers, duties 
and authority of its said former subsidiaries, has 

directed and authorized the Board to continue to perform, 
exercise and administer all the functions, powers, duties 
and authority hitherto so delegated to the Board by or on 
behalf of such subsidiaries; and 
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Whereas, Renegotiation has taken place between the 
Board and the Contractor, pursuant to the provisions of 
Section 403 and pursuant to such delegations, for the pur¬ 
pose of eliminating excessive profits realized by the Con¬ 
tractor under said contracts and subcontracts during its 
fiscal year ended December 31, 1942; and 
Whereas, As a basis for such renegotiation the Board 
has considered certain financial, operating and other data, 
as submitted by the Contractor, relating to the profits real¬ 
ized by the Contractor during said fiscal year under said 
contracts and subcontracts, and has likewise considered the 
provisions of that certain Renegotiation Agreement, num¬ 
bered W-33-CP-1582, entered into by the Contractor as of 
July 7, 1943, together wdth the Report of Renegotiation of 
the War Department Price Adjustment Board in connec¬ 
tion with said agreement, as obtained by the Board from 
said War Department Price Adjustment Board; and 
Whereas, The Contractor has been granted, at hearings 
of which due notice was given, the opportunity to submit 
such information and to present such contentions as the 
Contractor deemed material in determining the renegoti¬ 
ability of said contracts and subcontracts and the excessive¬ 
ness of the profits realized thereunder by the Contractor 
during said fiscal year, and due consideration has been 
given to the financial, operating and other data and 
31 information so furnished or obtained and to each of 
the contentions so presented: 

Now, Therefore, Pursuant to the power, authority and 
discretion vested in the respective Boards of Directors of 
the aforesaid former subsidiaries of Reconstruction Fi¬ 
nance Corporation under the provisions of Section 403 and 
vested in Reconstruction Finance Corporation under said 
Joint Resolution of the Congress approved June 30, 1945, 
as heretofore delegated to the Board, the Board hereby 
finds and determines: 

1. That $5,497,833 of the profits realized by the Con¬ 
tractor during its fiscal year ended December 31, 


10 


1942 under said contracts and subcontracts are ex¬ 
cessive. 

2. That in connection with the payment or discharge by 
any means of the amount of excessive profits hereby 
i found and determined to have been realized by the 
, Contractor under said contracts and subcontracts, 
the Contractor shall be credited with the amount of 
$4,464,489.25, to which, as computed by the Commis¬ 
sioner of Internal Revenue and reported to the 
Board, the Contractor is entitled under Section 3806 
of the Internal Revenue Code. 

Accordingly, it is hereby ordered and directed that the ex¬ 
cessive profits so found and determined, less such tax credit, 
shall be eliminated in the manner following: 

A. The Treasurer of the Board shall forthwith make 
written demand upon the Contractor for the pay¬ 
ment by the Contractor to the Board, within fifteen 
days from the date of such written demand, of the 

I sum of $1,033,343.75, being the difference between 
32 | the amount of excessive profits so found and deter- 

, mined and the amount of such tax credit. 

B. In default of payment by the Contractor of the full 
amount due hereunder within such fifteen day pe¬ 
riod, the Chairman or Vice Chairman or the Chief 
Administrative Officer of the Board shall forthwith 
execute and issue a withholding request and order 
to not more than two contractors, directing each of 
said contractors to withhold one-half (or, if a with¬ 
holding request and order be issued to only one con¬ 
tractor, directing such contractor to withhold all) 
of the balance then due hereunder, plus interest on 
the amount so to be withheld at six per centum per 
annum from and after the date which is fifteen days 
from the date of the written demand by the said 

! Treasurer to the date or dates of the invoice or in¬ 
voices against which the vouchers from which funds 
so withheld are drawn. 
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C. In the event that, within a reasonable time follow¬ 
ing the issuance of such withholding request and 
order or requests and orders, the amount due here¬ 
under, plus interest thereon, shall not have been 
collected in full, whether by direct payment from 
the Contractor or by means of such withholding, the 
General Counsel of Reconstruction Finance Cor¬ 
poration shall forthwith request the Attorney Gen¬ 
eral of the United States in writing, to bring suit 
on behalf of the United States in the appropriate 
District Court of the United States to recover the 
amount then due hereunder and unpaid. 

RFC Price Adjustment Board 
By Henry T. Bodman 
Chairman, RFC Price Adjust¬ 
ment Board. 

Dated, issued and entered 
on the 26th day of August, 1946. 

33 EXHIBIT B. 

RFC Price Adjustment Board 
811 Vermont Avenue N. W. 

Washington 25, D. C. 

Aug 26 1946 

Registered Mail 
Return Receipt Requested 
The Warner & Swasey Company 
5701 Carnegie Avenue 
Cleveland 3, Ohio 

Gentlemen: 

Enclosed is a signed copy, of even date herewith, of a 
determination and order entered in proceedings for the re¬ 
negotiation of profits realized under certain of your con¬ 
tracts and subcontracts for your fiscal year ended Decem¬ 
ber 31, 1942, pursuant to Section 403 of the Sixth Supple- 
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mental National Defense Appropriation Act, 1942, as last 
amended July 14, 1943 and as affected by Title VII of the 
Revenue Act of 1943. 

From an examination of the encloure, you will observe 
that the RFC Price Adjustment Board has determined that 
$5,497,833 of profits realized by you during the fiscal year 
under review were excessive, and has ordered and directed 
that you repay such sum, less the sum of $4,464,489.25, the 
amount of the tax credit to which you are reported to be 
entitled pursuant to Section 3806 of the Internal Revenue 
Code. 

Demand is accordingly hereby made upon you for pay¬ 
ment of the sum of $1,033,343.75, the amount due under the 
terms of the Order. Payment should be made in the form 
of a check or draft drawn to the order of “RFC Price Ad¬ 
justment Board,” and mailed to the Board, for the atten- 
1 tion of the undersigned, 811 Vermont Avenue, N. W., 

34 Washington 25, D. C. Interest at the rate of 6% on 
i the net amount due will become payable from and 

after a date fifteen days from the date of this letter of 
demand. 

Very truly yours, 

Facitts W. Davis, 
Treasurer. 

Enclosure 

• • • • • 

35 Filed Apr 3 1947 

Motion to Dismiss Petition, as Amended, as to Each and 
Every Party Named as Respondent, Except Respon- 
! dent, Board of Directors, Reconstruction Finance Cor¬ 
poration, for Lack of Jurisdiction; and Also Motion to 
Correct Caption. 

Comes now each and every party named as respondent 
herein, except the respondent, Board of Directors, Recon¬ 
struction Finance Corporation, by the Assistant Attorney 
General of the United States, and moves the Court to dis- 
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miss the petition, as amended, in this proceeding as to each 
and every party named as respondent therein, except the 
respondent, Board of Directors, Reconstruction Finance 
Corporation, on the ground that the Court lacks jurisdic¬ 
tion to entertain said petition, as amended, insofar as it 
pertains to each and every party named as respondent 
therein, except the respondent, Board of Directors, Recon¬ 
struction Finance Corporation; 

36 And, further, comes now the respondent, the Board 
of Directors, Reconstruction Finance Corporation by 

the Assistant Attorney General of the United States, and 
moves the Court that, in the event that the motion to dis¬ 
miss the petition, as amended, herein as to each and every 
party named as respondent therein, except the respondent, 
Board of Directors, Reconstruction Finance Corporation, 
is granted by the Court, the Court issue an order to correct 
the caption of the petition, as amended, herein to read: 
“The W artier & Swasey Company v. Board of Directors, 
Reconstruction Finance Corporation”. 

(s) John F. Sonnett, 

Assistant Attorney General. 

(s) Frederick N. Curley, 

Attorney. 

• # • • • 

37 Transcript of hearing Filed May 19, 1947 

Motion of Petitioner to Defer Ruling on Respondents’ Mo¬ 
tion, Made Orally at Hearing on May 7,1947. 

Mr. Warner: • * • Therefore we would move that the 
Court defer the decision on this motion until such time as 
the Court takes up the matter on the merits of the case as 
a whole. * * • (Tr. of Hearing, p 6) 

Mr. Warner: Your Honor, we only move that considera¬ 
tion of the motion be deferred for the moment. * * * (Tr. of 
Hearing, p. 8) 

**••••• • • • * 



14 


38 Order. 

This proceeding came on for hearing on May 7, 1947, at 
Washington, D. C., on respondents’ motion to dismiss the 
petition, as amended, as to each and every party named as 
respondent except the Board of Directors, Reconstruction 
Finance Corporation. 

From the notice of determination of excessive profits 
upon which this proceeding is based, it appears that the 
profits involved are profits realized by the petitioner during 
its fiscal year ended December 31,1942. It further appears 
that the contracts or subcontracts that were subject to re¬ 
negotiation were contracts or subcontracts with one or more 
former subsidiaries of the Reconstruction Finance Corpora¬ 
tion. It further appears that the determination of exces¬ 
sive profits under the said contracts and subcontracts was 
made by the Reconstruction Finance Corporation Price Ad¬ 
justment Board, pursuant to authority delegated to it by 
the Board of Directors, Reconstruction Finance Corpora¬ 
tion, and as to those contracts and subcontracts the said 
Board was acting as delegatee for its principal, the Board 
of Directors, Reconstruction Finance Corporation. It fur¬ 
ther appears from the statute that the term “Secretary” as 
used therein, when applied to the Reconstruction Finance 
Corporation, means the Board of Directors of the Recon¬ 
struction Finance Corporation. As to all parties named 
respondent herein other than the Board of Directors, Re¬ 
construction Finance Corporation, it follows that the motion 
to dismiss is well taken. It is accordingly 
Ordered: That the motion be and hereby is granted and 
that as to all respondents, except the Board of Directors, 
Reconstruction Finance Corporation, the proceeding be and 
herebv is dismissed. It is further 

Ordered: That the caption of this proceeding shall be 
styled “The Warner & Swasey Company, Petitioner, v. 
Board of Directors, Reconstruction Finance Corporation, 
Respondent”. 

(Signed) Bolon B. Turner, 

Dated: Washington, D. C., Judge. 

August 18,1947. 
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39 Filed Nov 13 1947 

UNITED STATES COURT OF APPEALS 
FOR THE 

DISTRICT OF COLUMBIA 

Tax Court Docket No. 622-R 
The Warner & Swasey Company, Petitioner , 

v. 

Board of Directors, Reconstruction Finance Corporation, 

Respondent . 

Petition for Review. 

The Warner & Swasey Company, Petitioner, hereby files 
its Petition for Review by the United States Court of Ap¬ 
peals for the District of Columbia of the decision of the 
Tax Court of the United States rendered on August 18, 
1947, in the cause by said decision ordered to be styled as 
above set forth, but originally styled “The Warner & 
Swasey Company, Petitioner, vs. Reconstruction Finance 
Corporation et ah, Respondents”. 

Nature of the Controversy. 

The case involves the renegotiation under the Renegotia¬ 
tion Act, as amended, (50 U.S.C.A. Sec. 1191) of allegedly 
excessive profits of the Petitioner realized during its fiscal 
year ended December 31,1942, under contracts with one or 
more former subsidiaries of Reconstruction Finance Cor¬ 
poration and sub-constracts under other contracts 

40 with such former subsidiaries, which allegedly exces¬ 
sive profits were unilaterally determined on August 

26,1946, by the R.F.C. Price Adjustment Board, purporting 
to act under the Renegotiation Act, to amount to $5,497,833. 
Alleging that it was aggrieved by said determination and 
order of the R.F.C. Price Adjustment Board, the Petitioner 
on November 21,1946, filed its Petition in the Tax Court of 
the United States for relief, including redetermination, un- 


y\ 
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der and pursuant to subsection (e)(2) of the Renegotiation 
Act. 

Decision Sought to be Reviewed. 

As Respondents in the proceeding in the Tax Court the 
Petitioner named: 

Reconstruction Finance Corporation; 

Board of Directors of Reconstruction Finance Corpora¬ 
tion; 

R.F.C. Price Adjustment Board; and 

George E. Allen, Henry T. Bodman, Harvey J. Guilder- 
son, Charles B. Henderson and Henry A. Mulligan, 
members of the Board of Directors of Reconstruction 
Finance Corporation and of the R.F.C. Price Adjust¬ 
ment Board. 

A motion was filed in the Tax Court on April 3, 1947, by 
which all of the Respondents named in the next preceding 
paragraph except Board of Directors, Reconstruction Fi¬ 
nance Corporation, moved that the Petition be dismissed as 
to them on the ground that the Tax Court lacked jurisdic¬ 
tion to entertain the Petition insofar as it pertains to such 
parties. Said motion -was accompanied by a motion by the 
remaining Respondent, Board of Directors, Recon- 
41 struction Finance Corporation, to correct the caption 
of the Petition to read as first hereinabove in this 
Petition for Review set forth. 

At the hearing the Petitioner opposed the motion of the 
Respondents to dismiss the Petition as to them and itself 
made an oral motion that the Tax Court defer its ruling on 
the Respondents’ motion until the time of decision of the 
case on the merits. 

By its order dated at Washington, D. C., on August 18, 
1947, the Tax Court of the United States granted the motion 
of the Respondents to dismiss the proceeding as to all Re¬ 
spondents except the Board of Directors, Reconstruction 
Finance Corporation, and to revise the caption of the pro¬ 
ceeding as hereinabove set forth. It is this decision of the 
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Tax Court, final as to the Respondents so dismissed, which 
the Petitioner hereby seeks to review. 

Jurisdiction and Venue. 

This Petition for Review of said decision and order of the 
Tax Court is filed pursuant to Sections 1141 and 1142 of 
the Internal Revenue Code, and the Petitioner seeks such 
review by the United States Court of Appeals for the Dis¬ 
trict of Columbia as provided by Section 1141(b)(1) of the 
Internal Revenue Code, for the reason that the renegotia¬ 
tion proceeding involved did not include the making of any 
return of tax to any Collector’s office located in any circuit 
within the jurisdiction of any United States Circuit Court 
of Appeals. 

42 Relief Sought. 

The Petitioner claims that the Tax Court of the United 
States erred in its decision and order dated August 18, 
1947, as follows: 

1. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondent Reconstruction Finance 
Corporation. 

2. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondent R.F.C. Price Adjustment 
Board. 

3. The Tax Court erred in ordering the proceeding dis¬ 
missed as to Respondents George E. Allen, Henry T. 
Bodman, Harvey J. Gunderson, Charles B. Hender¬ 
son and Henry A. Mulligan, members of the Board 
of Directors of Reconstruction Finance Corporation 
and of the R.F.C. Price Adjustment Board, and as 
to each of said Respondents. 

4. The Tax Court erred in granting the motion of the 
above-mentioned Respondents to dismiss the pro¬ 
ceeding as to them. 
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15. The Tax Court erred in granting the motion of Board 
of Directors, Reconstruction Finance Corporation, to 
amend the caption of the proceeding to read as here¬ 
inabove first set forth. 

6. The Tax Court erred in failing to grant the Petition- 
i er’s motion, made orally at the time of hearing the 
Respondent’s motion on May 7, 1947, to defer ruling 
upon the motion of Respondents to dismiss a afore¬ 
said until the time of decision of the case on the 
merits. 

43 Wherefore, the Petitioner prays that the United 
States Court of Appeals for the District of Columbia 
review the decision and order of the Tax Court of the United 
States herein dated August 18, 1947, and reverse said de¬ 
cision and order of the Tax Court pursuant to Section 
1141(c) (1) of the Internal Revenue Code to the end that the 
errors complained of may be corrected. 

(s) Luther Day 

1759 Union Commerce Building 
! Cleveland 14, Ohio 

(s) Roger P. Brennan 

1759 Union Commerce Building 
Cleveland 14, Ohio 

(s) Warren S. Ege 

i 1435 K Street, N.W. 

i Washington 5, D. C. 

Attorneys for Petitioners 
i on Review 
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State of Ohio, County of Cuyahoga, ss: 

L. D. McDonald, being first duly sworn, says that he is 
Vice President of The Warner & Swasey Company, the 
Petitioner herein; that he is duly authorized by the Peti¬ 
tioner to verify the foregoing Petition for Review; 
44 that he has read the foregoing Petition for Review’ 
and is familiar with the statements contained there¬ 
in ; and that the statements contained therein are true. 

(s) L. D. McDonald 

Swrorn to and subscribed before me, a Notary Public in 
and for said County and State, this 10th dav of November, 
1947. 

(s) R. S. Frownfelter 
Notary Public 

My commission expires March 7,1949. 
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®mteb States! Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9734 

The Warner & Swasey Company, appellant 

v. 

Board of Directors, Reconstruction Finance Corporation, 

appellee 1 


PETITION TO REVIEW ORDER OF THE TAX COURT OF THE UNITED 

STATES 


BRIEF OF APPELLEE 


ADDITIONAL STATUTES AND RULES INVOLVED 

Renegotiation Act of 191 $—Act of April 28,1942, c. 247, Title 
IV, sec. 403, 56 Stat. 245, as amended by Act of Oct. 21, 1942, 
c. 619, Title VIII,, sec. 801 (a-c), 56 Stat. 982; Act of July 1, 
1943, c. 185, sec. 1, 57 Stat. 348; Act of July 14, 1943, c. 239, 
secs. 1-4, 57 Stat. 564 (U. S. C. A., Title 50, Appendix, sec. 
1191): 

Section 403 thereof provides in pertinent part as fol¬ 
lows: 

“(a) For the purposes of this section— 

(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 


*As appellant has pointed out (see its brief, p. 1, footnote), the real ap- 
peUees are those as to whom the renegotiation proceedings were dismissed 
by the Tax Court. Accordingly, when the term “appellee” is used in this 
brief, it refers to those individuals and organizations who, it is submitted, 
were improperly named respondents by the appellant in its original petition 
in the Tax Court. 


( 1 ) 
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the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 

“(2) In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Commis¬ 
sion, and in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘Secre¬ 
tary’ means the board of directors of the appropriate 
corporation. 

• * * * * 

“(c) (1) Whenever, in the opinion of the Secretary of 
a Department, the profits realized or likely to be realized 
from any contract with such Department, or from any 
subcontract thereunder whether or not made by the 
contractor, may be excessive, the Secretary is authorized 
and directed to require the contractor or subcontractor 
to renegotiate the contract price. * * * 

***** 

“(f) Subject to any regulations which the President 
i may prescribe for the protection of the interests of the 
Government, the authority and discretion herein con¬ 
ferred upon the Secretary of each Department may be 
delegated in whole or in part by him to such individuals 
i or agencies as he may designate in his Department, or 
' in any other Department with the consent of the Secre- 
•! tary of that Department, and he may authorize such 
individuals or agencies to make further delegations of 
such authority and discretion.” 

Act of June 30,191^5, c. 215, sec. 1, 59 Stat. 310,15 U. S. C. A. 

606 (b): 

“Sec. 3. This joint resolution shall take effect on July 
1, 1945.” 

Internal Revenue Code, Section 1111 (53 Stat. 160): 

“The proceedings of the Board and its divisions shall 
i be conducted in accordance with such rules of practice 






3 


and procedure (other than rules of evidence) as the 
Board may prescribe. * * *’ y > ; -.si' 


Rules of Practice before The Tax Court of the United States: 

• * v , * * * ■_ * •*•«'*■> /i 

“Rule 64—Renegotiation of War Contracts Cases. 

***** 


II * * * i n proceedings initiated under section 
403 (e) (2) of the Act, the Secretary as referred to in 
that section shall be shown as the respondent.” 


SUMMARY OF ABGXJMENT 

The Reconstruction Finance Corporation has succeeded to 
the “functions, powers, duties, arid authority” of its former 
subsidiaries. Defense Plant Corporation, Metals Reserve 
Company, Rubber Reserve Company, and Defense Supplies 
Corporation. As a result, its Board of Directors became the 
successor of the respective Boards of Directors of those subsid¬ 
iaries. Thus, under the Renegotiation Act, the term “Secre¬ 
tary” includes the Board of Directors of the Reconstruction 
Finance Corporation. This is also true under the Tax Court’s 
Rules of Practice as they relate to the proper party respondent 
in a renegotiation proceeding before it. 

Renegotiation litigation in the Tax Court is not the usual 
lawsuit in the sense that only those persons named as parties 
are bound by the decision of the court; on the contrary, if 
the respondent named is in accord with the Renegotiation Act 
and the Court’s rules, the Government, as well as the petitioner, 
is bound by the results of the proceeding. 

The Tax Court was clearly correct in holding the Board of 
Directors, Reconstruction Finance Corporation was the only 
proper party respondent in this proceeding. 2 

2 Presumably, the order here appealed from may be said to be a “juris¬ 
dictional” ruling as to those parties held to be improperly named as re¬ 
spondents. In view of this court’s decision in U. S. Electrical Motors, Inc. 
v. Jesse II. Jones, et al., 80 App. D. C. 329. 153 F2 134, the Government, 
without waiving the point, however, does not urge that this court lacks 
jurisdiction to entertain this appeal. 


ABGUMENT 


The appellant’s brief indicates, and the appellee agrees, 
that this appeal probably is much to do about substantially 
nothing. Nevertheless, the appellant seems concerned about 
whether or not it has included all the proper parties as respond¬ 
ents in the Tax Court proceeding. Its petition originally 
named as respondents most, if not all, of the individuals or 
organizations which had anything to do with the determina¬ 
tion of its excessive profits. 

I 

Acting in accordance with due delegation of authority, the 
Reconstruction Finance Corporation Price Adjustment Board, 
on August 28, 1946, issued an order, unilaterally determining 
the amount of petitioner’s excessive profits for its fiscal year 
ended December 31, 1942. On November 21, 1946, petitioner 
filed with the Tax Court, pursuant to Section 403 (e) (2) of 
the Renegotiation Act of 1943,*its original petition seeking a re¬ 
determination of its excessive profits for the fiscal year involved. 

The order relates to a fiscal year ending before July 1, 1943. 
The proceeding, therefore, is governed by the pertinent pro¬ 
visions of the Renegotiation Act of 1942. as amended. 

The determination was based upon Section 403 (c) (1) of 
the 1942 Act which provides, in part, that, “whenever, in the 
opinion of the Secretary of a Department, the proceeds realized 
or likely to be realized from any contract with such Depart¬ 
ment , or from any subcontract thereto whether or not made 
by the contractor, may be excessive, the secretary is authorized 
and directed to require the contractor or subcontractor to 
renegotiate the contract price:” [Italics supplied.] 

Section 403 (a) (1) of the Act defines the term “Department” 
to mean “the War Department, the Navy Department, the 
Treasury Department, the Maritime Commission, Defense 
Plant Corporation, Metals Reserve Company, Defense Sup¬ 
plies Corporation, and Rubber Reserve Company, respec¬ 
tively.” It is provided in Section 403 (a) (2) that, for the 
purposes of the Act, “in the case of the Maritime Commission, 
the term "Secretary’ means the Chairman of such Commission 
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and in the case of Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber Reserve 
Company, the term ‘Secretary’ means the hoard of directors 
of the appropriate corporation.” [Italics supplied.] 

The Defense Plant Corporation, Metals Reserve Company, 
Defense Supplies Corporation, and Rubber Reserve Company, 
respectively, were dissolved by Public Law 109, 79th Congress 
and their respective “functions, powers, duties, and authority” 
were transferred, effective July 1, 1945, to the Reconstruction 
Finance Corporation. 

Prior to the enactment of Public Law 109, renegotiation pro¬ 
ceedings were conducted by the Reconstruction Finance Cor¬ 
poration Price Adjustment Board, acting under due delegation 
of authority made pursuant to Section 403 (f) by the Boards 
of Directors of the then subsidiaries of the Reconstruction 
Finance Corporation, i. e., Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and Rubber 
Reserve Company. 

After the enactment of Public Law 109, renegotiation pro¬ 
ceedings continued to be conducted by the Reconstruction 
Finance Corporation Price Adjustment Board under due dele¬ 
gation of authority from the Reconstruction Finance Corpora¬ 
tion. Pursuant to this authority, the Board, as delegatee, 
made the determination which is the basis of the Tax Court 
proceeding involved herein. 

As has been previously mentioned, Congress dissolved the 
Defense Plant Corporation and the other Reconstruction Fi¬ 
nance Corporation subsidiaries and provided that all acts of 
the dissolved corporations “shall be performed, exercised, and 
administered by that [Reconstruction Finance] Corporation 
in the same manner and to the same extent and effect as if 
originally vested in Reconstruction Finance Corporation, 
* * While the language of the Act (Public Law 109) 

may not be as precise as one might desire, it seems obvious 
that the Board of Directors, Reconstruction Finance Corpora¬ 
tion, became substituted for the Boards of Directors of its 
former subsidiaries for the purposes of Section 403 (a) of the 
1942 Renegotiation Act. It would follow’ from this that, for 
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the purposes of renegotiation, the words “Reconstruction Fi¬ 
nance Corporation” should be substituted for its named sub-' 
sidiari.es in that Section, and that (2) thereof should be in¬ 
terpreted to read “in the case of Reconstruction Finance Cor¬ 
poration, the term ‘Secretary' means the Board of Directors 
of that Corporation.” 

' II ' r ; ; • ' : 

Section 403 (e) (2) of the Renegotiation Act of 1943 pro¬ 
vides that “any contractor or subcontractor * ag¬ 
grieved by a determination of the Secretary * * * may 

* * * file a petition with the Tax Court of the United 
States for a redetermination thereof [i. e., excessive profits] 

* * * upon such filing such court shall have the same juris¬ 

diction, powers, and duties, and the proceeding shall be sub¬ 
ject to the same provisions, as in the case of a petition filed 
with the court under paragraph (1), 

Section 403 (e) (1) of the same act provides in part: 

“For the purposes of this subsection the court shall 
have the same powers and duties, insofar as applicable, 
in respect of the contractor, the subcontractor, the 
i Board and the Secretary, and in respect of the attend¬ 
ance of witnesses and the production of papers, notice 
of hearings, hearings before divisions, review by the 
Tax Court of decisions of divisions, stenographic re¬ 
porting, and reports of proceedings, as such court has 
under sections 1110, 1111, 1113, 1114, 1115 (a), 
1116, 1117 (a), 1118, 1120, and 1121 of the Internal 
i Revenue Code in the case of a proceeding to redetermine 
a deficiency.” 

Section 1111 (53 Stat. 160) of the Internal Revenue Code 
in part provides that: 

“The proceedings of the Board [now the Tax Court] 
i and its divisions shall be conducted in accordance with 
such rules of practice and procedure (other than rules 
i of evidence) as the Board may prescribe.” 

The Tax Court has accordingly promulgated certain Rules 
of Practice for the trial of “renegotiation cases.” Rule 64 II 
of its rules, in part, provides: 
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“In proceedings initiated under section 403 (e) (2) 
of the Act, the Secretary as referred to in that section 
shall be shown as the respondent.” 

Consequently, under the Rules of Practice of the Tax Court 
and the provisions of the Renegotiation Act, the term “Secre¬ 
tary” as applied in this proceeding becomes the Board of 
Directors, Reconstruction Finance Corporation. It follows, 
therefore, that the Tax Court was correct in ordering this 
Board of Directors to be the sole respondent in this renegotia¬ 
tion proceeding. 

Ill 

There are numerous cases pending in the Tax Court wherein 
the original determination, as to the amount of excessive profits, 
was made by Reconstruction Finance Corporation Price Ad¬ 
justment Board. In only one case, prior to the present one, 
has the petitioner named as parties respondent the individuals 
and organizations named by appellant ( D . A. Stuart Oil Co. 
Limited, v. Board of Directors, Reconstruction Finance Cor¬ 
poration, Tax Court Docket No. 484-R). In the Stuart case, 
pursuant to an appropriate motion, the Tax Court dismissed 
the action as to all parties except the Board of Directors, Re¬ 
construction Finance Corporation. No appeal was taken or 
attempted and it has never been suggested by anyone, includ¬ 
ing the Government, that any final action which the Tax Court 
may take in that case, by way of determining the amount of 
excessive profits, would not be binding upon the Government, 
as well as the petitioner. 

In the current appeal, appellant’s whole approach seems to 
assume that a proceeding before the Tax Court for a redeter¬ 
mination of the amount of excessive profits is like an ordinary 
lawsuit, in that the action is binding only on the formal parties 
to the proceeding. This approach is an erroneous one, for 
such a proceeding is not a lawsuit in the usual sense. It is 
not an action in which the petitioner seeks to hold a respondent 
liable for damages or seeks to obtain specific or other perform¬ 
ance by the named defendant. Basically, it is an administra¬ 
tive proceeding, brought by a particular contractor or subcon¬ 
tractor who seeks a redetermination of its excessive profits. 




• / 



* *• 
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This is well illustrated by the Tax Court’s action in those cases 
where the particular petition clearly named an improper party 
as the respondent. Where this has been done, the Tax Court 
has permitted the petitioner to correct its error by amending the 
petition, even though the statutory time for commencing an¬ 
other action had expired. Thus, in R. M. Grant, et al. v. War 
Contracts Price Adjustment Board, 4 T. C. 1167, 1168, that 
court permitted such a correction and in doing so said: 

“It is not jurisdictional. While a proceeding cannot 
be maintained against the wrong party respondent, and 
while the naming of an improper party may be ground 
for dismissal, nevertheless, where an obvious error has 
! been made in naming the wrong party respondent, and 
the petition is otherwise sufficient to invoke the juris¬ 
diction of the court, the petitioner may be permitted 
! to correct the error and name the proper party. Cf. 

Bankers Realty Syndicate, 20 B. T. A. 612. The cor- 
! rection of this error is not the commencement of a new 
proceeding, therefore, cases which hold that a new 
party defendant cannot be substituted in other types 
of proceedings after the statute of limitations has run 
are not in point.” 

IV 

Appellant in its brief now admits that naming all the individ¬ 
uals and organizations set out in its original petition was actu¬ 
ally unnecessary and suggests that the Reconstruction Finance 
Corporation, as a corporation, is the proper party respondent. 
This suggestion is based upon the fact that the Reconstruction 
Finance Corporation is “a legal entity” capable of suing and 
of being sued. (Compare appellant’s brief at page 8.) 

This argument or suggestion of appellant’s overlooks the 
fact that the Renegotiation Act does not require such “a legal 
entity” to be named respondent in a proceeding before the Tax 
Court to redetermine excessive profits. On the contrary, the 
statute and the Tax Court’s rules make it clear that the Secre¬ 
tary, the Chairman, or the Board of Directors, as the case may 
be, is the proper party. The capacity to sue or to be sued is 
entirely irrelevant. 
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CONCLUSION 

A renegotiation proceeding before the Tax Court is an ad¬ 
ministrative one, the object of which is the redetermination of a 
contractor’s excessive profits. It is not a “lawsuit” in the sense 
that only those parties named are bound by the court’s action. 
The Renegotiation Act and the Tax Court’s rules make it clear 
that the proper party respondent in the present renegotiation 
case is the Board of Directors, Reconstruction Finance Corpo¬ 
ration and the Tax Court was correct in so ruling. 

It follows that the order below should be affirmed. 


Respectfully submitted. 


H. G. Morison, 

Acting Assistant Attorney General, 
Newell A. Clapp, 

Special Assistant to the Attorney General, 
Frederick N. Curley, 

Attorney, 

Department of Justice, 
Attorneys for Appellee, 

Board of Directors, Reconstruction Finance Corporation. 
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